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University  of  Toronto 
Faculty  of  Law 

LAW409H/  JP  J2047H  (2009-20 1 0) 

(3  Credits;  2  Hours;  Perspective  Course) 

Comparative  Constitutional  Law  &  Politics 

Professor  Ran  Hirschl 
Class:  Monday,  2:10-4  p.m.,  FA  2 

Office  Hours  (SSH  3125):  Monday,  12:15-1:15  p.m.  or  by  appointment 
Tel:  (416)  978-5304;  e-mail:  ran. hirschl @utoronto.ca 

Constitutional  supremacy  -  a  concept  that  has  long  been  a  major  pillar  of  the  American 
political  order  -  is  now  shared,  in  one  form  or  another,  by  over  one  hundred  countries 
across  the  globe.  This  seminar  offers  an  introductory  comparative  examination  of  the 
main  political  aspects  of  this  global  trend.  Instead  of  the  traditional  court-centric  case  law 
approach  deployed  in  most  comparative  constitutional  law  classes,  we  will  combine 
examination  of  comparative  case  law  with  exploration  of  new  frontiers  of  pertinent  legal 
and  social  science  research  concerning  the  origins  and  consequences  of  the  worldwide 
expansion  of  constitutionalism  and  judicial  review.  Among  the  topics  covered  are:  the 
epistemology  and  methodologies  of  comparative  constitutional  law;  mapping  the  world 
of  new  constitutionalism;  theories  of  constitutional  transformation;  the  international 
migration  of  constitutional  concepts;  patterns  of  substantive  convergence  and  enduring 
divergence  in  comparative  constitutional  jurisprudence;  comparative  constitutional  law 
and  distributive  justice;  theories  of  judicial  behavior;  courts  and  transitional  justice;  the 
judicialization  of  politics  worldwide;  and  the  extra-judicial  impact  of 
constitutionalization.  Throughout  the  course,  comparative  reference  will  be  made  to 
pertinent  aspects  of  Canadian  constitutional  law  and  jurisprudence. 

Requirements  and  Evaluation:  There  are  no  pre-requisites  except  for  a  keen  interest  in 
comparative  constitutionalism,  a  genuine  sense  of  cosmopolitanism,  and  preferably  an 
introductory  course  in  constitutional  law,  Canadian  or  otherwise.  Throughout  the  course, 
we  will  occasionally  touch  upon  essentials  of  constitutional  theory.  No  prior  background 
in  this  area  is  required.  Acquaintance  with  the  basic  constitutional  history  and 
architecture  of  one  or  more  countries  other  than  Canada  is  recommended,  but  not 
required. 

•  Class  participation  (15%):  The  first  two  seminar  meetings  will  be  devoted  to  an 
introductory  survey  that  will  briefly  map  the  field,  its  scope  and  evolution,  key  issues 
and  themes,  epistemology  and  methodologies.  From  Week  3  onward,  class  meetings 
will  comprise  of  brief  introductory  remarks  by  the  instructor,  followed  by  a  guided 
collective  discussion  of  each  week’s  topic  and  reading  materials.  Students  are 
expected  to  come  ready  for  class.  Class  participation  includes  preparation  for  class, 
regular  attendance,  and  substantive  contribution  to  weekly  discussions. 


•  Comment  paper  &  seminar  presentation  (20%):  The  comment  paper  (1500  words)  will 
be  a  critical,  integrative  assessment  of  at  least  two  of  the  sources  on  the  reading  list. 
Comment  papers  are  due  by  5  p.m.  on  the  day  before  the  class  readings  are  scheduled 
to  be  discussed.  Each  student  is  expected  to  use  the  comment  paper  to  illuminate  an 
important  question  in  the  reading  or  to  develop  their  own  coherent  argument  based  on 
the  readings.  Students  must  sign  up  for  the  submission  of  their  comment  papers  by 
Monday,  September  21.  In  addition,  each  student  will  present  in  class  (for 
approximately  10  minutes)  the  topic  and  main  arguments/findings  of  his/her  final 
project.  Seminar  presentations  will  take  place  towards  the  end  of  the  term. 

•  Final  seminar  paper  (65%);  approximately  25  pp.  or  up  to  10,000  words  in  total. 
Students  may  chose  one  of  two  options  for  the  final  paper:  1)  an  integrative,  critical 
book  review  of  at  least  three  (3)  books  dealing  with  comparative  constitutional  law;  or 
2)  a  research  paper  on  a  topic  dealing  with,  or  directly  related  to,  one  of  the  seminar’s 
main  themes.  The  seminar  paper’s  topic  or  choice  of  reviewed  books  must  be  pre¬ 
approved  by  the  instructor.  Actual  submission  of  the  final  paper  must  comply  with 
pertinent  Faculty  of  Law  or  Faculty  of  Arts  &  Science  rules  and  regulations.  As  with 
the  comment  paper,  good  substance-per-ink  ratio  is  always  a  plus. 

Required  Readings:  Reading  materials  will  draw  on  comparative  case  law  and 
constitutional  provisions,  as  well  as  contemporary  legal  and  social  science  scholarship. 
Articles  and  book  chapters  are  included  in  a  course  packet  available  for  purchase  at  the 
Faculty  of  Law  bookstore.  Court  rulings  and  case  outlines  will  be  available  through  the 
course  Blackboard  webpage.  All  Supreme  Court  of  Canada  decisions  of  the  last  25  years 
are  available  online  through  the  UMontreal  Supreme  Court  website  at: 
http://csc.lexum.umontreal.ca/en/.  Please  note  that  most  of  the  sources  are  also  available 
online  (e.g.  via  JSTORE,  Hain  On-Line,  journal  websites,  or  national  high  court 
websites).  Depending  on  student  interest,  a  few  additional  materials,  handouts,  and  court 
rulings  may  be  distributed  in  class. 

A  Note  re  Make-Up  Classes:  As  it  happens,  no  upper-year  classes  are  held  at  the  Faculty 
of  Law  on  four  Mondays  during  the  Fall  Term:  Sept.  28  (Yom  Kippur),  Oct.  5  (OCI, 
student  off  campus  interviews),  Oct.  12  (Thanksgiving),  Nov.  2  (Upper  Years/Graduate 
Reading  Week).  In  lieu  of  these  classes,  four  make-up  classes  have  been  scheduled  as 
follows: 

Sept.  25  (Friday,  2:10  -  4:00,  FA2) 

Oct.  9  (Friday,  12:30  -  2:20,  Flavelle  Dining  Room  FLV) 

Oct.  16  (Friday,  12:30  -  2:20,  Flavelle  Dining  Room  FLV) 

Nov.  27  (Friday,  time  and  room  TBA) 
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Week  1:  Introduction  -  Mapping  the  World  of  New  Constitutionalism 

•  Objectives  and  design  of  the  course. 

•  Introduction  to  comparative  constitutional  law’s  history,  main  themes, 
epistemology  and  methodologies. 

The  following  introductory  overview  readings  will  be  helpful  for  students  who  feel  they 
may  lack  background  in  the  field: 

Mark  Tushnet,  “Comparative  Constitutional  Law”  in  the  Oxford  Handbook  of 
Comparative  Law  (Oxford  University  Press,  2006),  pp.  1225-1257. 

Ran  Hirschl,  “Canada’s  Contribution  to  the  Comparative  Study  of  Rights  and  Judicial 
Review”  in  The  Comparative  Turn  in  Canadian  Political  Science ,  (Richard  Simeon  et  al., 
eds.,  UBC  Press,  2008),  pp.  77-98. 

Week  2:  Constitutional  Transformation  -  Ideals,  Commitments,  Interests 

In  the  first  part  of  this  class,  we  will  survey  several  major  theories  of  constitutional 
transformation:  constitutions  and  judicial  review  as  effective  mechanisms  for  limiting 
government  and  protecting  minority  rights  (e.g.  Ronald  Dworkin);  constitutions  as 
reflection  of  popular  will  and  sovereignty  (e.g.  Bruce  Ackerman);  constitutions  as  self¬ 
binding  contracts  (e.g.  Jon  Elster,  Stephen  Holmes);  constitutions  as  possible  “public 
choice”  optimals  (e.g.  John  Rawls);  constitutions  as  compromises  or  means  for  mitigating 
tensions  in  divided  polities  (e.g.  Arend  Lijphart,  Donald  Horowitz);  and  constitutions  as 
frameworks  for  deliberative  democracy  (e.g.  Jurgen  Habermas).  In  the  second  part  of  this 
class  we  will  turn  to  explore  the  emerging  comparative  literature  -  a  “realist  approach”  - 
that  emphasizes  more  concrete  economic  incentives  and  political  interests  as  the  driving 
forces  behind  constitutionalization  and  judicial  empowerment.  Readings  for  this  week’s 
class  focus  on  the  latter  category  of  arguments. 

Tom  Ginsburg,  “The  Global  Spread  of  Constitutional  Review,”  The  Oxford  Handbook  of 
Law  &  Politics  (Oxford  University  Press,  2008),  pp.  81-98. 

Douglas  North  and  Barry  Weingast,  “Constitutions  and  Commitment:  The  Evolution  of 
Institutions  Governing  Public  Choice  in  Seventeenth  Century  England,”  49  Journal  of 
Economic  History  (1989):  803-833. 

Joseph  H.H.  Weiler,  “A  Quiet  Revolution:  The  European  Court  of  Justice  and  its 
Interlocutors,”  26  Comparative  Political  Studies  (1994):  510-534. 

Week  3:  Towards  a  Constitutional  Esperanto?  Proportionality,  Borrowing,  Dialogue 

Mark  Tushnet,  “Alternative  Forms  of  Judicial  Review,”  in  Weak  Courts,  Strong  Rights 
(Princeton  University  press,  2007),  pp.  18-42. 
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David  Beatty,  The  Ultimate  Rule  of  Law’  (Oxford  University  Press,  2004),  pp.  159-188. 

Norman  Dorsen,  “The  Relevance  of  Foreign  Legal  Materials  in  U.S.  Constitutional 
Cases:  A  Conversation  between  Justice  Antonin  Scalia  and  Justice  Stephen  Breyer,”  3 
International  Journal  of  Constitutional  Law  (2005):  519-541. 

S  v.  Makwanyane ,  1995  (3)  SA  391  (CC)  [South  Africa]  (sections  33-42) 

Week  4:  Constitutionalism  beyond  the  Liberal-Democratic  World 

Sujit  Choudhry,  “Bridging  Comparative  Politics  and  Comparative  Constitutional  Law: 
Constitutional  Design  in  Divided  Societies,”  in  Constitutional  Design  for  Divided 
Societies:  Integration  or  Accommodation?  (Oxford  University  Press,  2008). 

Noah  Feldman,  After  Jihad:  America  and  the  Struggle  for  Islamic  Democracy  (Farrar, 
Straus  and  Giroux,  2003),  pp.  51-74. 

Ran  Hirschl,  “The  Rise  of  Constitutional  Theocracy”,  49  Harvard  International  Law 
Journal  (2008):  72-82 

Wassel  v.  Minister  of  Education  (the  Niq  ’ab  [veil]  Case),  No.  8  of  the  17th  judicial  year 
(1996)  [Egypt] 

Sindh  High  Court  Bar  Association  vs.  Federation  of  Pakistan  (July  3 1 ,  2009);  Zafar  Ali 
Shah  v.  Pervez  Musharraf  Chief  Executive  ofPak,  P.L.D.  2000  S.C.  869  [Pakistan] 

Week  5:  Religious  and  Cultural  Difference  in  a  Liberal  Democracy 

Leyla  Sahin  v.  Turkey  19  BHRC  590  [2006]  ELR  73  [European  Court  of  Human  Rights] 

Faiza  M.  (Mme  M.),  Decision  du  Conseil  D’Etat  N°286798  (June  27,  2008)  [France] 
Shilubana  &  Others  v  Nwamitwa  2009  (2)  SA  66  (CC)  [South  Africa] 

Mohammed  Ahmed  Khan  v.  Shah  Bano  Begum ,  A.I.R.  1985  S.C.  945  [India] 

Wisconsin  v.  Yoder ,  406  U.S.  205  (1972)  [U.S.] 

The  Classroom  Crucifixion  Case ,  1  BvR  1087/91  (1995)  [Germany] 

Multani  v.  Commission  scolaire  Marguerite-Bourgeoys ,  [2006]  1  S.C.R.  256  [Canada] 
Bruker  v.  Marcovitz ,  2007  SCC  54  (December  14,  2007)  [Canada] 
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Week  6:  Equality  of  What? 

Maimon  Schwarzschild,  “Constitutional  Law  and  Equality,”  in  Dennis  Patterson  (ed.),  A 
Companion  to  Philosophy  of  Law  &  Legal  Theory  (Blackwell,  1999),  pp.  156-171. 

Alice  Miller  v.  Minister  of  Defense  (HJC  4541/94)  [Israel] 

Grutter  v.  Bollinger ,  539  U.S.  306  (2003)  [United  States] 

Government  ofRSA  v.  Grootboom ,  2001  (1)  SA  46  (CC)  [South  Africa] 

Minister  of  Health  v.  Treatment  Action  Campaign  (TAC),  2002  (5)  SA  721  (CC)  [South 
Africa] 

Bonny  Schoonaker,  “Treated  with  Contempt,”  South  Africa  Sunday  Times  (March  21, 

2004). 

Gosselin  v.  Quebec ,  [2002]  4  S.C.R.,  429  [Canada] 

Chaoulli  v.  Quebec,  [2005]  1  S.C.R.  791  [Canada] 

Week  7:  Transitional  and  Restorative  Justice 

The  Nuremberg  trials  (1945-1949) 

The  Eichmann  trial  (1961) 

Azanian  Peoples’  Organization  (“AZAPO”)  v.  President  of  the  Republic  of  S.  Afr.  1996 
(4)  SA  672  (CC)  [South  Africa] 

Corte  Suprema  de  Justicia  [CSJN]  14/06/2005  Simon  (Full-Stop  Law  Case)  [Argentina] 
PLUS  19/1993  Decision  on  the  Act  on  Illegality  of  the  Communist  Regime  [Czech  Republic] 
Mabo  v.  Queensland  (No.  2)  (1992)  [Australia] 

Week  8:  The  Judicialization  of  Mega-Politics 

Ran  Hirschl,  “The  Judicialization  of  Politics,”  The  Oxford  Handbook  of  Law  &  Politics 
(Oxford  University  Press,  2008),  pp.  119-141. 

Reference  re  Secession  of  Quebec ,  [1998]  2  S.C.R.  217  [Canada] 

HCJ  7052/03  Adalah  v.  Minister  of  the  Interior,  (2006)  2  TakEl  1754  [Israel] 
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Certification  of  the  Constitution  of  the  Republic  ofS.  Afr.  1996  (4)  SA  744  (CC); 
Certification  of  the  Amended  Text  of  the  Constitution  of  the  Republic  of  S.  Afr.  1997  (2) 

SA  97  (CC)  [South  Africa] 

TCC  Decision  1 16/2008  Re:  The  Constitutionality  of  the  '‘Headscarf  Amendment’'  [Turkey] 

Week  9:  The  Extra-Judicial  Determinants  of  Constitutional  Adjudication 

Jeffrey  Segal,  “Judicial  Behaviour,”  The  Oxford  Handbook  of  Law  &  Politics  (Oxford 
University  Press,  2008),  pp.  19-34. 

Pablo  Spiller  and  Rafael  Gely,  “Strategic  Judicial  Decision-Making,”  The  Oxford 
Handbook  of  Law  &  Politics  (Oxford  University  Press,  2008),  pp.  35-45. 

Gretchen  Helmke,  “The  Logic  of  Strategic  Defection:  Court-Executive  Relations  in 
Argentina  Under  Dictatorship  and  Democracy,”  American  Political  Science  Review  96 
(2002):  291-303. 

Mark  Ramseyer  and  Eric  Rasmusen,  “Why  Are  Japanese  Judges  So  Conservative  in 
Politically  Charged  Cases American  Political  Science  Review >  95  (2001):  331-343. 

Ben  Alarie  and  Andrew  Green,  “Should  They  All  Just  Get  Along?  Judicial  Ideology, 
Collegiality,  and  Appointments  to  the  Supreme  Court  of  Canada,”  58  University  of  New 
Brunswick  Law  Review  73  (2008). 

Week  10:  Rights,  Judicial  Review  and  Social  Change 

Patricia  Williams,  The  Alchemy  of  Race  and  Rights  (Harvard  University  Press,  1991), 
146-165. 

Mary- Ann  Glendon,  Rights  Talk:  The  Impoverishment  of  Political  Discourse  (Free  Press, 
1991),  1-17. 

Gerald  Rosenberg,  “Substituting  Symbol  for  Substance:  What  Did  Brown  Really 
Accomplish?”  37  Political  Science  and  Politics  (2004):  205-209. 

Charles  Epp,  “Do  Bills  of  Rights  Matter?  The  Canadian  Charter  of  Rights  and  Freedoms” 

90  American  Journal  of  Political  Science  (1996):  765-779. 

Tom  Keck,  “Beyond  Backlash:  Assessing  the  Impact  of  Judicial  Decisions  on  LGBT 
Rights,”  Law >  and  Society  Review  43  (2009):  151-185. 

Weeks  11-12:  Student  Seminar  Presentations;  Summation  and  Reflections 
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